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Incontestable clause limits the insurer’s right to terminate insurance 
contract when the insured disobey inform obligation. It not only greatly reduces 
the risks of releasing insurance contract at the insurer’s will and protects the 
insured’s benefit, it also extends and regulates the insurance market. In 2009, 
the adding incontestable provision in Insurance Law solves the phenomenon of 
“insure easy but claim difficulty” to a certain degree. However, some problems 
emerged in the application because of the provision’s roughly regulation. In 
order to balance the benefits of the  insurer an the insured and promote the 
development of insurance industry.this paper study the application of 
incontestable clause based on national conditions by learning from foreign 
countries. 
Chapter 1 is devoted to discuss the implication and impact of incontestable 
clause. Incontestable clause  has a great meaning in the insurance, which is 
good for restraining the insurer's moral hazard，getting rid of the insured or the 
beneficiary’s burden of proof and protecting their interests.  
Chapter 2 discusses the scope of incontestable clause. Property insurance 
contract should apply incontestable clause and when the matter not truthfully 
informed is clear except for areas of responsibility, it should not be bound by 
incontestable clause. 
Chapter 3 addresses the application of incontestable clause of starting 
point. When a insurance contract is inconsistent between establishment and 
effectiveness, two years after its establishment should be treated as the starting 
point. When the reinstatement of insurance contract, we can start again the 
incontestable period if the insured submits new information. 
chapter 4 discusses whether there exists exceptions in the application of 
incontestable provision.There are some exceptions in the application of 
















period when accident happens in contestable period. Frawdulent 
misrepresentation and concealing. 
All in all, Incontestable clause is not only a provision in the insurance 
contract, it plays an important and indispensible role in the Insurance Law. 
 




























目  录 
引 言 ....................................................................................................... 1 
第一章 不可抗辩条款的概念 ................................................................ 2 
第一节 不可抗辩条款的基本含义 .......................................................................... 2 
第二节 不可抗辩条款的影响 ................................................................................. 2 
一、微观方面的影响 ....................................................................................... 3 
二、宏观方面的影响 ....................................................................................... 5 
第二章 不可抗辩条款的适用范围 ........................................................ 6 
第一节 财产保险 ..................................................................................................... 6 
一、否定说 ....................................................................................................... 6 
二、肯定说 ....................................................................................................... 7 
三、分析与结论 ............................................................................................... 7 
第二节 未如实告知事项影响保险合同的有效成立 ............................................... 9 
一、保险利益 ................................................................................................... 9 
二、未缴纳保险费 ......................................................................................... 10 
第三节 未如实告知事项属于除外责任范围 ........................................................ 11 
第三章 不可抗辩条款的适用起算点 .................................................. 14 
第一节 保险合同成立与生效不一致 .................................................................... 14 
第二节 保险合同复效 ........................................................................................... 15 
第三节 保证续保 ................................................................................................... 16 
第四章 不可抗辩条款的适用例外 ...................................................... 17 
第一节 团体险中被保险人的团员资格身份误述................................................. 17 
















第三节 欺诈性误述或隐瞒 ................................................................................... 20 
结  语 ................................................................................................... 23 

















Preface .................................................................................................... 1 
Chapter 1  Concept of Incontestable Clause ...................................... 2 
Subchapter 1  Connotation of Incontestable Clause ............................................ 2 
Subchapter 2  Effect of Incontestable Clause ....................................................... 2 
Section 1  Macroscopic Effect.......................................................................... 3 
Section 2  Microscopic Effect .......................................................................... 5 
Chapter 2  Application of Incontestable Clause ................................. 6 
Subchapter 1  Property Insurance ........................................................................ 6 
Section 1  Denial Theory ................................................................................. 6 
Section 2  Approval Theory ............................................................................. 7 
Section 3  Analysis and Conclusion ................................................................. 7 
Subchapter 2  Uninformed Information Affects Contract Establishment .......... 9 
Section 1  Benefits of Insurance ....................................................................... 9 
Section 2  Unpaid Insurance Premiums .......................................................... 10 
Subchapter 3  Uninformed Information Belongs to Exclusions Duty ............... 11 
Chapter 3  Application Point of Incontestable Clause ..................... 14 
Subchapter 1 Contract’s Establishment Being Inconsistent with Validation ..... 14 
Subchapter 2 The Insurance Contract Revalidation ........................................... 15 
Subchapter 3 Guarantee Renewal of Insurance ................................................... 16 
Chapter 4  Application Exception of Incontestable Clause ............. 17 

















Subchapter 2 Claim for Insurance Accident Taken in Contestable Period ........ 18 
Subchapter 3 Fraudulent Misrepresentation and Concealing ............................. 20 
Conclusion ............................................................................................ 23 















引  言 
 1






































第一章   不可抗辩条款的概念 






告为无效保单同时被保险人生存满 2 年且缴付保险费，则 2 年之后，保险
人不得以种种原因对抗被保险人或受益人的索赔。国内学者将不可抗辩条
款的内容归结为四个方面：一是自合同生效之日起必须超过法定期间（一










                                               
① 梁鹏.保险人抗辩限制研究[M].北京:中国人民公安大学出版社,2008.306.转引自 William F.Young & Eric 
M.Holmes, Case and Materials on Law of Insurance,2nd Edition,Little,Brown and Company,1992,at98.原文
为:This policy shall be incontestable after it has been in force during the lifetime of the insured for a period of 
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